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Behind many truck crashes is a story of driver
fatigue and logbook fraud encouraged by the

trucking industry.

Asieep at

the wheel?

Jeffrey A. Bums

To win a catastrophic truck crash
case, the plaintiff lawyer representing
an injured motorist must understand the
competitive forces at work within the
trucking industry. Before the Motor Car-
rier Act of 1980 brought about deregula-
tion,! there were fewer than 20,000 inter-
state motor carriers operating in the
United States. Within 20 years, there were
more than 500,000.?

The rise in competition has been dra-
matic, and well-run, safe companies have
been challenged by companies willing to
cut corners to obtain or keep business. As
carriers compete for the shrinking profit
margin, working conditions for many dri-
vers have worsened, leading to high attri-
tion rates and attracting more poorly qual-
ified drivers into the industry.

At the same time, public awareness of
truck crash litigation has increased, and
trucking companies have changed their

Jeffrey A. Burns is a legal adviser for Par-
ents Against Tired Truckers. He repre-
sents plaintiffs in frucking cases for
Shook, Hardy & Bacon in Kansas City,
Missouri. © 2002, Jeffrey A. Burns.

58

procedures in an attemnpt to reduce their
liability exposure. The result is that counsel
must frequently look a little closer to find
the safety violations that used to be more
blatant. They are definitely still there.

Many truck crashes are the result of dri-
ver fatigue, and the lawsuits that arise from
them focus on whether the driver—and
the carrier—complied with regulations
limiting the hours a driver can work, or
otherwise took reasonable steps to mini-
mize this ever-present danger. The dangers
of driver fatigue have been known for
decades.? Nonetheless, the industry con-
tirues to minimize its role in crashes.

For years, the industry's position was
that driver fatigue is a factor in only a small
percentage of fatal crashes. And there was
little emphasis on training drivers, dis-
patchers, and managers about fatigue and
how to avoid its associated dangers, That
changed forever in March 1995, when
then-Secretary of Transportation Federico
Peiia convened the first National Truck and
Bus Safety Summit. The Kansas City, Mis-
souri, meeting included hundreds of indus-
try representatives and safety experts,
whose charge was to create a list of the

principal safety issues facing the trucking
business. By the end, the participants had
produced a list of 17 issues. “Driver fatigue”
was number one.’

Since then, driver fatigue has been a
principal subject of truck safety functions,
videos, and training aids, and the industry
press has treated the issue extensively.®
There is now no excuse for any safety direc-
tor or terminal manager to fail to imple-
ment policies and procedures that encorn-
pass the basic principles of “sleep science.™

Several studies have shown that most
long-haul drivers are frequently sleep-
deprived.” Researchers know that sleep dis-
orders can impair alertness as much as or
more than being legally drunk.? Truck dri-
vers are particularly susceptible to these
disorders. The medical examination re-
quirements of 49 C.F.R. §391.41 (b)(8),
which pertain to any “condition likely to
cause loss of consciousness or any loss of
ability to control and operate a comrmercial
motor vehicle,” appear to include screen-
ing for sleep disorders such as obstructive
sleep apnea. But most trucking companies
have no procedure for doing so.

Even if this screening is not required,
the regulations are clearly minimum stan-
dards, and a state is not precluded from
establishing stricter requirements, so long
as they don’t interfere with the federal reg-
ulations.! In other words, federal law
should not preempt a negligence claim for
a failure to screen for sleep disorders.

Wrongful conduct

Line 4 falsification. Inaccurate entries
in driver logbooks are common in tired-
trucker cases. In 1999, and again in 2000,
8 percent of truck drivers who were
stopped for roadside inspections were
caught with logbooks showing they were
over their allowable driving hours.”

Keep in mind that this is an average, and
that it reflects only those drivers who were
caught. Unfortunately, the economics of the
trucking industry encourage many long-
haul drivers to falsify their logbooks merely
to make a living. Most drivers are paid by
the mile, so the time they spend waiting to
load and unload their vehicles is unpaid.

In 1997 and 1998, the Truckioad Carriers
Association, a national association for the



truckload segment of the motor carrier
industry, surveyed its drivers and found that
on average, “reefer” drivers (those who drive
trucks with refrigerated trailers) spend 44
hours a week waiting to load or unioad, “Dry
van” drivers (those who drive trucks with
standard trailers that are not refrigerated
and do not hold bulk liquids) spend 33 houss
aweek waiting."

This waiting time—with some specific,
limited exceptions—is “on duty” time and
should be logged as such.” Since the maxi-
mum time a driver can be “on duty” inan 8-
day period is 70 hours,” those drivers may
legally drive only 26 to 37 hours in 8 days.
Accordingly, many drivers don’t record their
“on duty, not driving” (or “line 4”) time.
‘They spend 33 to 44 hours aweek waiting to
load and unload, and then drive 65 to 70
hours on top of that, just to make a living.

This type of cheating can be easily hid-
den, even when satellite location data for
the truck are available. By not recording
the hours of “on duty, not driving” time
spent waiting to load or unload, a driver
can accurately log the time the truck is
maoving (exactly matching satellite data)
and still exceed the allowable hours of ser-

vice by as much as 50 percent. If the only
times logged consistently on line 4 are
vehicle inspections before trips and occa-
sional fueling stops, the driver has almost
certainly falsified the log,

Lawyers need to be alert to the waiting-
time issue and obtain dock facilities’ secu-
rity-gate logs showing truckers’ “in” and
“out” times. They should also find out what
method of loading was used and whether
the driver was responsible for the “count,”
or contents, of the load or whether itwas a
“drop and hook” operation, in which a dri-
ver simply drops off a trailer and picks up
another. If the load is not drop-and-hook,
the driver should usually record significant
line 4 time whenever a trailer is loaded or
unloaded.,

The definition of “on duty” time is criti-
cal to this investigation. Under the regula-
tions, “on duty” time includes “all time
from the time a driver begins to work or is
required to be in readiness to work until
the time the driver is relieved from work
and all responsibility for performing
worle."* This includes waiting to load or
unload—unless the driver has been
relieved from duty.

DALE HOWARD

To be considered relieved from duty, the
driver must “be at liberty to pursue activi-
ties of his own choosing and to leave the
premises where the vehicle is situated.™
Therefore, whenever a driver is waiting for
a trailer to be loaded or unloaded and is
responsible for the count of the load, or is
waiting to move the vehicle, such time
should be logged on line 4.

Instructions in “code.” A trucking com-
pany knows that its driver’s manual may
become an exhibit if one of its drivers is
involved in a catastrophic crash. These
manuals are often peppered with slogans
such as “Safety is our number-one priority”
and “Drivers must comply with alf applica-
ble safety regulations.” When a driver is
caught falsifying logs, the company can use
materials such as these manuals as evi-
dence that it did its part to instruct the dri-

- ver not to cheat.

But a careful reading of the manual may
reveal a différent message: “Don’t get
caught.” For example, manuals may
include a list of the states in which the
company operates, along with the maxi-
murn applicable speed limits and the
admonition that drivers must not log
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Driver’s manuals are often peppered with slogans such as ‘Drivers must
comply with all applicable safety regulations.” But a careful reading of
the manual may reveal a different message: ‘Don’t get caught.’

speeds greater than those indicated.
{Sometimes, they require logging at 5 mph
under the speed limit.) Some include a
written requirement not to log over a par-
ticular speed, such as 60 or 65 mph.

Such instructions might seem to indi-
cate a safety-conscious company. However,
the lawyer can make a compelling argu-
ment that if drivers were expected not to
speed and to keep accurate logs, there
would be no reason for these instructions.

There are four lines on a driver’s log: off
duty; sleeper berth; driving; and on duty,
not driving. Regulations require drivers to
“keep their record of duty status current to
the time shown for the last change of duty
status.™ For example, if a driver stops to
fuel the rig, he or she should change the
duty status from line 3 (driving) to line 4
(on duty, not driving). Logbooks do not
require drivers to record the speed at which
they were driving. Such calculations are
necessary only when the driver is not keep-
ing a simultaneous log and needs to go
back and invent log entries.

Trucking company managers know that
Department of Transportation (DOT) com-
pliance auditors often check for falsification
by looking at speeds between two points. In
such cases, underreporting shows up on
the log when a driver indicates traveling
long distances in impossibly short lengths
of time. For example, if a driver shows only
two hours of driving time between Kansas
City and St. Louis (roughly 250 miles), an
auditor should catch that because it means
the driver had traveled at 125 miles per
hour—or falsified the log. However, if a dri-
ver calculates speed in order to pass such a
simple “smell test” and matches documents
kept by the carrier, chances are good he or
she will pass an audit.

Some company manuals also instruct
drivers to log certain minimum amounts
of line 4 time for particular activities, such
as vehicle inspections, fueling, and trailer
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hookups. DOT auditors often check the
logs for these minimums. If that type of
instruction is given, and if the line 4 times
logged are consistently very close to the
minimums required, the attorney should
suspect falsification.

A company may also include a section in
the manual stating that it takes logging
sexiously and will check logs against other
available documents. Frequently, however,
the manual provides a precise list of the
documents the company will check. The
message is clear: “Make sure your logs
match these documents.” If drivers were
trained and expected to log their work
accurately, such a list would not be neces-
sary. Accurate logs would match those doc-
uments automatically.

Spoliation. A trucking company is
required to retain a driver’s log six months
from the date it receives the log from the
driver.”” Other records, including those
related to personal-injury claims, must be
kept longer.® Although companies are
commonly advised not to destroy docu-

ments that may be relevant to a crash- -

related claim,” some destroy logs after six
months because the regulations don’t
require that they be retained longer.

The destruction of relevant documents,
even when it occurs under an otherwise
reasonable document-retention policy,
may give rise to a spoliation claim. As the
Eighth Circuit has noted, “[A] corporation
cannot blindly destroy documents and
expect to be shielded by a seemingly
innocuous document-retention policy.”®
Also, although the regulations may allow
motor carriers to dispense with logs after
six months, trucking companies are sub-
ject to the minimum-wage requirements
of the Fair Labor Standards Act and should
be required to keep evidence of drivers’
work for a minimum of two years.

Uninformed drivers. Section 405 of the
Surface Transportation Assistance Act2has

provided whistleblower protection for
commercial drivers for almost 20 years, but
few drivers are aware of it. Under this sec-
tion, a driver who refuses to violate a fed-
eral safety regulation cannot be disciplined
or discriminated against. This means that
it is illegal for a company to penalize dri-
vers who

* are late for a delivery because they
took a nap when they were too tired to con-
tinue driving safely®

* refuse to take a load when the trip
cannot be made within their remaining
legal on-duty hours

» report violations of DOT regulations
to the company or an enforcement agency

s refuse to operate a commercial
motor vehicle that fails to meet all safety
requirements

* refuse to drive under conditions they
believe might cause serious injury.

The Occupational Safety and Health
Administration, which is charged with
enforcing this provision, provides trucking
companies with free posters that inform
drivers of these rights,® but | have never
heard of a company that displayed them.

Skewing statistics

Many industry “experts” have a pen-
chant for misquoting statistics and taking
them out of context, The worst, and most
prevalent, abuse in the trucking industry
involves a statistic that has been used to
create the false impression that passenger
car drivers are to blame for 71 percent of
fatal truck crashes.

This statistic appeared in a 1998 study®
of data from the DOT’s Fatal Accident
Reporting System (FARS). The researchers
essentially counted how often a police offi-
cer who filled out an accident report iden-
tified an action of either driver as a con-
tributing factor in a fatal truck-auto crash.

The study, however, can be discredited.
First, the FARS data that the study cites are
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inherently biased: In most of these crashes,
the occupant of the car was killed and the
truck driver survived.® In only 2 percent
did the car driver survive when the truck
driver was killed. So in many instances, the
police got only the truck driver’s account.

Second, the study examined data only
from fatal two-vehicle, truck-auto crashes.
By not counting single-vehicle and multi-
ple-vehicle (and two-truck) fafal crashes,
the study excluded most fatal crashes in
which the truck driver is most likely to
have been “at fault.” For example, the
study excluded all crashes in which a semi
crashed into stopped or slowed traffic
(crashes that almost always involve more
than two vehicles). Had these been in-
cluded, the percentage of crashes blamed
on the car driver would have been much
lower.

A second misleading statistic often cited
by industry experts is that only 1.9 percent
of truck crashes are caused by driver
fatigue. This figure is based on studies that
count how often the police officer filling
out the accident report checks “fatigue” as
a “driver-related factor” in the crash.”

This statistic can also be shown to be
unreliable. Officers are often inadequately
trained to recognize evidence of fatigue,
and some jurisdictions do not even list
“driver fatigue” on their accident report
forms. To his credit, the author of the lat-
est study on fatigue risk acknowledged that
it clearly underestimated the percentage of
fatigue-related crashes—and projected
that as many as 20 to 40 percent of certain
types of crashes, such as those fatal to the
truck driver, can be attributed to fatigue.®

Other potential defendants

Falsification and cheating are so perva-
sive in the trucking business that some
companies serving the industry have cre-
ated procedures that appear to accommeo-
date the ongoing fraud. Documents that
can prove what time a truck was at a par-
ticular place are anathema,

This attitude dictates how the industry
does business with suppliers. For example,
any time a private individual pays for fuel
at a gas station with a charge card, the
receipt shows the date, time, and place of
purchase. The receipt for fuel purchased
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with a trucker’s fuel card, however, may not
include the time of the purchase. This
information is almost certainly available
from the credit company and can be used
to prove falsification. In an appropriate
case, counsel could argue that the absence
of time information is evidence that a par-
ticular gas station and/or credit company
is willing to cooperate with trucking com-
panies to keep therm as customers.

The fear of generating verifiable time
and location information is so strong that
an industry safety consuitant recently
advised truckers not to involve themselves
in the Bush administration's “terrorist tip-
ster” program because “each time a driver
contacted the federal government with a
tip, a tirne and location document would
be created.” He went on to admonish dri-
vers to “not allow patriotism and emotion
to overrule our logic.™

Transponder companies are among the
businesses that agree not to provide or
maintain certain information. These com-
panies market devices that allow trucks to
rapidly pass through toll plazas and avoid
certain weigh stations. Because these
devices are computierized, they could be
used to prove falsification if times were pro-
vided on billing statements.

Nonetheless, in their marketing materi-
als and on their Web sites, some transpon-
der companies make statements such as,
“The invoice that is sent to the carrier does
NOT list the times that drivers bypassed the
weigh station” or “Such data is not publicly

disclosed and is not permanently retained
after payment of the relevant transaction
fees.™ These statements, presumably
made to assure drivers that their privacy
will be protected, might also indicate that
the transponder companies are willing to
look the other way in the face of trucking
industry fraud.

Federal regulations provide that “no
person shall aid, abet, encourage, oy re-
quire a motor carrier or its employees to
violate the rules. .. ™ Yet the culture of the
industry helps to promote and hide falsifi-
cation. Although I am not aware of any
case that has made this claim, it is only a
matter of time before the right case comes
along to establish aiding-and-abetting lia-
bility under this regulation.

Attorneys investigating a truck crash
case must do more than study the regula-
tions and driver’s logs. They must under-
stand trends in the trucking industry and
look for what isn’t in the logs. A solid
understanding of the economic forces at
work in the industry will lead to a more

thorough investigation. 0
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Free report shows lawyers
how to get more clients

Why do some lawyers get rich
while others struggle to pay their
bitls? “That’s simple,* says
personat injury attomey David M.
Ward, “Successful lawyers know
how to market their services.”

Ward, who once strugpled to
afiract clients, credits a referral
marketing system for his success.
“l1 went from desd broke and

drowning in debt to earning over
a quarter-million dollars a year,
practically overnight,” he zays.

“All lawyers get referrals,” he
notes, “but without a system,
those referrals — and your
income, are unpredictable.”

Ward has taught his referral
systen  to more than 4,500
lawyers. His report, “How to Ged

More Clients In A Month Than
You Now Get All Year!” shows
how any lawyer can use his
marketing system to gel more
clients and increase their income,
ATLA members can request a
FREE copy of this report by
calling 1-B00-562-4627 (a 24-
hour recorded message), or at
www.dsvidward.com
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