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rbitrator ordered nursing home to pay wrongful death claim

Omnibus Nursing Home Act can deliver for plaintiff
t i on  ag recmen ls  i n  adm iss ion  f o rms
in an effort to rcdLlcc cxpcnsive tr ial
I i t igatioD and avoir l  thc unpredictabi l-
i t1. '  of jur ics, sorDeljrnes perccived as
biascd against tbc iDdustry.

Conce rned  l ha (  t he  ncw  t rend
might work against plaint i f fs, many
consumcr ad\rcattcs and plaint i f f  at
torncys have bcer) wary o[ the agrcc
m e n t s .  s u l i n g  I h i y  l u k (  a w a y  r e s i -
den ts '  r i gh t s  1o  j u r y  t r i a l s .  Some
ques t i on  t he  l cga l i t y  o f  t he  ag ree
men ts  and  p red i c t  many  cou r t  cha l
l enges  on  t hc  ho r i zon .

Bu t  i n  t h i s  casc .  Kana tza r  sa id ,  i t
secmed  be t t c r  k )  cmbracc  t hc  a rb i
t r a t l on .

The  husband  and  lwo  ch i l d ren  o f
Ed \ ra rds  sued  N&R o f  P la t t e  C i t ! ,
l n c .  a r r d  H | j r l l h  S ! s t (  r n s  c l a r m i r l g
tha t  becaus r .  ' , f  i r i r d r . qua l r '  nu rs i ng
care Ed\r 'ards \t" 'as al l() \red to fal l
t h ree  t imes  iD  20  days  and  t hen  d ied
from her injurics.

The delendants wcre. respectively,
t he  opc ra to r  and  mar )agemen t  com
p a n y  o f  H i l l ! i ( w  N r r r s r n !  t r ,  R e h a b .  a
s k i l l c d  r r u r s i n g  f x '  i l i t v  i n  P l a u e  C r t J .

Thc  M issou r i  OmDibus  Nu rs ing
Homc Act providcs for nursing home
p a l i e n l s  o r  l h ( i r  r . s l a l ( s  t u  b r i n g
claims against nursing homes, and i t
also providcs rccovcry of attorneys'
fees.

Kanalzar said the law f irm did not
t u rn  up  any  o the r  awards  unde r  t he
ac t  u ' h i l e  do ing  r csea rch  f o r  t h i s
case .  One  reasoD.  Kana tza r  sa id .
may be becausc thc act has a short
statute of l imitat i()ns for f i l ing law
su r t s .

When Ed\r 'ards entcred the nurs
i ng  home .  shc  s rgn ,  d  [ ' ) rms  ag rpe ing
to  med ia t i on  and  Donb ind ing  a rb i
t r a t i on .  Kana tza r  sa id  t he  r )onb ind -
i ng  a rb i t r a t i on  c l ausc  i s  unusua l
s i n c e  m o s t  r ) u r  s r n F  h , ' m L  a d m i s s i o n
ag reemen ts  ca l l  f o r  b i nd ing  a rb i t r a -
t ion.

After mcdiat ioD fai lcd, both sid€s
p repa red  f o r  n , ,  n  b i r ) d  i r ) t  r r b i r r a r  i on .

Choosiag nonbinding arbitrat ion
Kana tza r  sa id  shc  f ( ' l t  nonb ind ing

arbitrat ion was a wastc o[ t ime since
the losing side had n{) incentive to
accep t  t he  dec i s j on .  I n  add i t i on ,  she
said, she felt  cach sidc u,ould rc
s t r i c t  p resen t i ng  a  f u l l  casc ,  no t
wanting to "show their har)d" in non-
binding arbitrat ion sincc thc case
$'as l ikely to go on to a tr i :rL $hen thc
losing side balked.

Aftcr choosing an arbitrator that
bo th  s i des  ag reed  upon ,  Kana tza r
said, the defendants proposcd bind-
i ng  a rb i t r a t i on ,  and  t he  p la i n t i f f
quickl]-  agreed in Iargc part bccause
Edwards' husband. at 9l ,  u,antcd to
resolve the case. Binding arbitrat ion
o f f e red  a  speed ie r  r cso lu t i on  t han
going to tr ial .

The arbitrator heard argu ments
over f ive days, rvi th both sidcs es
sen t i a l l y  pu t t i ng  on  cases  s im i l a r  t o
ones  t hey  u ' ou ld  have  t o  a  j u r y ,
Kanatzar said.

' ' l f  ue  had  gone  to  r r i a l  bc fL r re  j u -
rors, rve would have had our expert
take the stand and probabLy Mr. Ed
rva rds  t oo  becaus t  l  t h i nk  w i t h  j u
rors i t 's more importalrt  for them to
mee t  and  g ree t  t he  w i t ncsses . "
Kanatzar said.

She  sa id  t he  es ta te  a rgued  tha t
the nursing home, in an effort to
keep staff costs lou,, put Ed{,ards at
r i s k  u ' hen  au tho r i t i c s  d i scon t i nued
her " lap buddy,- a type of pi l lou,set
upon a person's lap rvhich helps pre
vent lal ls from a u'heelchair.  Use of
the lap buddy is labor intcnsivc be
cause i t  requires half hour chccks
and  documen ta t i on  o f  t hosc  chccks .
Kanatzar said.

Background
Ed$'ards entered Hil lview in 2003,

after she fel l  several t imes at homc
u ' h e r e  s h e  I i t e d  u i t h  h c r  h u s b a n d ,
Kanatzar said. Shc was cxamined af
ter the fal ls, and doctors found she
was  su f f e r i ng  f r om b ru i ses  and

Tim Dollarrm uolar Ji l l  Kanatzar

$791,876 arbitration award
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In onc of the f irst au'ards against a
nu rs i ng  home  unde r  t he  M issou r i
Omnibus Nursing Home Act. an arbi
trator ordcred a Plattc Ciry. Mo., nurs
i ng  h i rm i  t o  pdv  ST9 l . 876  l o  t he  [ am-
ily of an t37 ycar old u,oman rvho fell
out of hcr u'hcelchair three t imes be-
fore dying from related injuries.

Thc Fcbnrary au'ard is also believed
to  b (  l h (  l l r s l  a rb i t r a ted  r cso lu r i on  i n
a  r v rong fu l  dea th  r ' l a im  aga ins r  a
nursing home. said plaint i f f  attorney
Ji l l  Kanatzar.

Saying that thc plaint i f fs victory
shows that arbi lrat ion does not guar
an l f ' e  a  " sJ f t  ha rbu r "  f o r  nu rs i ng
homes, Kanatzar said this case rc
veals that a plaint i f f  can get fair
awards.

" l  think !\ ,hal this sho$'s is that i f
vou have a good casc to take to ajury,
you have a good case for arbitrat ion,"
said Kanatzar, u,ho with Tim Dollar
represented thc Estate of Anna
Berniece Edwards.

Scott Hinklc, general counsel for
the managcment company of Hi l lview
Nursing & Rehab. said the delendants
did not $' ish to discuss the case in de
tai l .  He said they wcre "disappointed
in the outcome . l t  is not \r 'hat we art-
t icipated but wc are abiding Jbyi i t ."

A.bltration popularity
Many nursing homes recently be-

gan having rcsidents sign arbitra-
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ancmia i  rd recommcnded she reco\,-
c r  a t  a  nu rs i ng  home .  On  Sep t .  20
she  chcckcd  i n to  H i l l v i e \ { ' .

Ka r ta l za r  sa id  t he  s ta f f  a t  t he  nu rs
i ng  homc  k [ew  o f  t hc  ea r l i e r  f a l l s .
t r , a l r r a l cd  he r  and  recommendcd  shc
usc  a  l ap  budd \ ' $ ' hene \e r  shc  used  a
t{hcclchair.  Her doctor agrced.

ID  Janua r \  2004 .  a  qua l i t v  assu r
an (  e  nu rsc  f r om Hea l t h  Svs t cms  dc
c i r i cd  Edq 'a rds  d id  no t  need  the  l ap
i r l r d L l \ .  K r r i r l / r r  s a r d .  T h e  n r r r s r n p
l - r omc  s  me  d i ca l  d i r ec to r .  hoq ' cv t r .
sa id  hc  had  rese rva t i ons  and  was
afraid Edu,ards might fal l  \ ," ' i thout
t hc  a i d .  F i na l l y .  he  ag rccd  t o  t r v  be r
l v i t hou t  t he  l ap  buddy  bu t  o rde red  a
bodv alarm - u'hich rvould go off i f
shc fcl l  as an alternativc safcty
n )c : l sL l  r e .

Aftcr thc lap buddy was removed,
Ddna rds  l e l l  on  Feb rua ry  24 .  2OO4.
hit t ing her head on a hal l \{ .av rai l ing.
N i r ) c  days  l a l e r .  shc  t e l l  ou t  o f  he r
u ' i r ec l cha i r  aga in .  N ine  days  a f t e r
t ha t ,  she  f c l l  aga in ;  t h i s  t ime  he r
head hit  the f loor. She was mshed b!
ambLrLance  t o  \ o r t h  Kansas  C i t y
Hosp i t aL ,  whe re  t he ]  used  s tap les  t o
cl()sc hc!- lacerations.

Edwards l ived for f ive more days.
D r l r i n f<  t ha t  t imc ,  she  was  unab le  t o
c.r l  or get out of bed. She \a'as in se
\ 'er(]  pai i l  and { 'as hea!i l :-  medicatecl.
Hcr famil]  argued that she died from
the  t r auma .  a l t hough  the  de fendan ts
d i sag reed .

Crir ic:r l  er, ider-rce support iDg the es
ta l c  s  a rgumcn ts  i nc l uded  tes t imonv
l l  ( )m  nu l - s i ng  home  nu rses  t ha t  t hc
qua l i t y  assu rance  nu r  sc  f r om Hea l t h
Sys tems  I ] eve r  consu l t ed  t hem abou t
thc  l ap  buddy  desp i t e  t he  t ac l  t ha t
shc  sa id  she  had .  Kana tza r  sa id

In  add i t i on .  nu rs i ng  home  s ta f f  d i d
n r )1h ing  t o  s top  t he  f a l l i ng  i nc i den ts
oncc  l hcy  bcgan  desp i t e  t he i r  own
policics to asscss and create an ade

a lL ra t c  l ) r c \ ' (  r l i ( ) r r  l J l a r r  f o r  l ) a l i c r r t s  who
havc  I i r l l i r ) , i  (  l ) i s (dcs .  K : r t t n l za r  sa i c i .

W i l h i n  d i r \ , s  o l  D d $ l  d s  d ( '  l h .  t h c
s t . t l c  I ) c l ) : r r l n l (  r l l  o l  Hca l t h  and  Se
t l i ( ) f  Sc t ! i (  c s  scn l  i r l r  iD \ , cs l i g : r l o r  t o
l hc  ou l - s i ng  hon rc .  r { h i t h  was  c r l cd
f r - r  r  de f i c i c r r<  i c s .  

' l  
h (  i nv ( ] s l i ga to r

f ou r )d  t ha l  l hc  n l r r s i r ) g  h ( )u re  s ta l f f
d i d  n ( ) l  : r ss ( ss  I l dq ' : r r ds  a f l e r  eac l t
f a l l .  a l l o$ ' iDg  hc r  l ( )  r c rna in  a l  r i s k  f t ) r
[ u t t ] r c  f a l l s .  

' l ' ( ' s l i l ) ( ) r r v  
f r o r r t  t he  rn -

\ ' es t i g : l l o r  was  a  kcy  c l cD le r ) l  l n  t he
l a s r '  ; t t r l  \ \ ' . t s  \ i ,  r ' ( , l t v l l i  t n ! .

K a n a t z i r r  s i r i d .  l h a t  t h c  p l a i n t i f f s '
t cam dcc idcd  t hc -v  d i d  n r ) t  nc . ' d  t o
ca l l  t hc i r  pa id  cxpc r t  t o  l c s l i f y  i n  pc r
son  bc f t ) r c  t hL '  i t r l ) i t r d t ( ) a .

Defenae argument
' l ' h c  

dc f c r r sc  a r_g l l cd  t ha l  t hc  nu rs
i ng  homc  p rov idcd  r l r t i r l i t y  ca rc  t o  Ed
$ ' a r d s  a n d  l h i l l  t i r c  l a l l s  d i d  n o t
caL rsc  hc r  dca th .  A  phys i c i an  t cs t i f i ed
th : r t  Edwards  d ied  ns  a  r csL r l l  o f  a
resp i ra  l o r y  i n f t r ' l i o r t .  Hc : rL th  Sys tems
also ar,.{ l l ( :d th:r( i l  sh()uldn't  be hcld l i -
ablc bcc:rLrs( i l  actcd as thc managc

men t  en t i t v  and  was  no t  t hc  opc r  a l o r .
The  p la i n t i f f  a rgucd  t h . r l  Hca l l l l

S ] ' s t e i ns  was  j us t  t r \ , i ng  t o  a \ ' ( ) i d  l i i l
b i l i $ ' and  t ha t  i t  ac tua l l v  co I l t r o l l cd
the  ope ra to r  N&R o f  P la l l c  C i l l  l nc . .
r r h r r  h  p r , ' r r d r ' d  r l u r . i i t i s  s r ' r \ i ,  r ' - . .

' l 'he 
eslate \\ 'as a\!ardcd $525.0O0

f()r the \\ .ronglul d(ath of Dd\r 'dr-ds.
The  a rb i t r a to r  a l so  a \ : r r dcd  S50 .0OO
fo r  hc r  pa in  and  su f f c r i i r g .  S t l . 64  l
f o r  he r  economic  l ossas  and
$203 .000  I o r  a t t o rncvs  f ccs  as  a l
i owed  unde r  t he  \ 4 i ssou r i  C )mn ibus
\ D r \ i n g  H o m e  . A c r .  T h e  l ) l a r t | t r l f  \ \ J s
a l so  awarded  cou r l  cos t s  o f  S5 .00O
and  the  de fendan ts .  as  pc r  a l g r ( ' c
men t .  a re  respons ib l e  l b l  t hc  cos t  o l '
t he  a rb i t r a t i on .

On  Feb .  7 .  Judge  wc ldon  Judah
con f i rmcd  the  j udgmen t  o f  R i ch  Ra l
ston, the arbjtrator.

The dcfcndants moved to havc thc
award  vaca ted ,  bu t  i t  was  uphc ld  by
the  cou r t ,  Kana tza r  sa id .  Thc  dc f cn
dan ts  s i nce  have  sa t i s f i ed  t hc  j udg
men t  i n  f u l l .

Facts of the case
Type of Action: Wrongful death, Mis

souri Omnibus Nursing Home Act
Type of lniuries; Falls, death
Court/Case Number,loate: Circuit

Court of Buchanan Countv/
OaCVT4SaalFeb. 7, 2006

Caption: Estate ofAnna Berniece Ed-
wards v. N&R of Platte City Inc.
d/b/a/ Hil lview Nursing & Rehab
and Health Systems lnc.

Judge, Jury or Settlement: ADR, arbi-
tration

Name of Arbitrator: Richard H. Ral-
ston

Verdict or Settlement: $791,876 arbi
tration award

Special Damages: $8,641 for tuneral

and medical expenses
Allocation of Fault 10O percent de-

fendants

Lasl Demand: $4OO,OO0
Last Offer: $1o.ooo
Attorneys for Plaintitf: Jill Kanatzar

and Tim Dollar of The Law Ofnces
of Tim Dollar LI-C, Kansas City,
Mo.

lnsurance Carrier: Benchmark ProD-
erty & Casualty

Plaintiff 's Experts: Kurt Merkelz,
M.D., Houston and J€anne Rut-
ledge, R.N., Jefferson City, Mo.

Defendant's Experts: Randall Huss,
M.D., Rolla, Mo., Vicki Ferretti, R.N.,
and Bettv Pederson. R.N.. St. Louis
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